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J'ATEMENT OF THE ISSUES 

Shot:Jd Mark Fiorentino's citizen's arrest of Mai -tin Iosefo be suppressed as a 

matter u.'.aw because Mr. Fiorentino did not possess the requisite probable 

cause to make the arrest'? 

2. Did the district court misapprehend the evidence when it substituted its 

judgment of probable cause for the judgment of the facts and circumstances 

personally known to Mr. Horentino at Aloe time he arrested Martin'? 

STATMENT LF THE CASE 

Mark Fiorentino, an off-duty, o°3t-ol=jurisdiction peace officer arrested 

Defendant Martin losefo without 'de_ tifying the basis for arrest.. Mier Martin's 

arrest, police arrived, investigated at the scene which then resulted in charges of 

Aggravated Driving Under the influence, Unlawful Breath Test Refus.L., and 

Careless Driving. 

On November 16, 2012, Martin filed a Motion to Suppress contending Mr. 

f' 1orentino lacked authority or basis to snake the arrest. Following briefing and a 

i,euring, p ie municipal court denied the Motion. Martin then entered a conditional 

plea of guilty to Driving Urider the :nfluence preserving his argument or appeal to 

J-he district court. Following further briefing, the filing of the electronic transcript, 

,Ind oral argTument, the district court affirmed the municipal court's Order in its Order 
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re:  unlcipal Appeal. It is frorn this Oder that Martin appeals to the Supreme 

c _.3rt. 

STATEMENT OF THE - ACTS 

Martin was arrested shortly after 3:00 a.m. on August 26, 2012, by ,Mark 

F iortn tlno in Missoula's downtown parking garage during the River City Roots 

Festival. Order re: Municipal Appeal, p. 4:15) -1 6, 1 :21 (June 17, 201,; ). At the time 

of arrest., Mr. Fjorentino was employe-' as a peace officer in ' .ake County, Montana, 

but was moonIIghtino as an ofC-duty, out-of urisdiction police officer working as a 

private security guard for Black Knight Security ("BKS"). Id at n. 1:23-25. A 

temporary barrier had been strung across the usual exit of the parking garage to 

redirect traffic. Id. at P. 1:21. The "barrier" was yellow caution tape and a 

temporary barricade. Mr. Fiorentino observed Martin drive through "fie tape and 

bui -TIP into the temporary barricade. Id. at p. 1:2-5 - 2:2. 

Mr. Horentino arrested Martin by threatening to pull [us weapo.l twice. See 

O.a,i. p. 4:1 1- i 6. Mr. Fiorentino never identified the basis of arrest anti in fact never 

identified to law enforcement the basis of his arrest of Martin. See ? ianclpol Court 

Tr., (January 4, 2014). 

in effecting the arrest, Mr. Fiorentino repeatedly directed Martin to stay in the 

ickup, attempted to handcuff Martin, attempted to "contain[eciJ" Martin on the 

~routld, a nd twice threatened the use of deadly force by pulling his gun 'n order to 
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cause Martin to cease any attempt to leave. See Nfunicipal Court Tr., ;January 4, 

201 3 ); C1 	District Court Response Brie.' at p. 2 (March 14, 201 3 ). 1`v en the Citj 

admits that there is no evidence that Mr. Horentino was conducting a welfare check. 

,_11 y  s 1~is~ trict Court Re.spon.s ~~ RriE~f, at p. 2. ttis same trained peace o iicer denied 

to City law enforcement dispatch any observation or conclusion that Martin was 

intoxicated or under the influence of'an intoxicating substances and never articulates 

any basis for Martin's arrest. Order re: Mai 71cIpal llp]~eal, p. 4:22-23. Later, 

Missoula puce officers arrived, conducted an investigation through fieici sobriety 

tests, anc eventually booked Martin for misdemeanor aggravated Driving Under -  the 

Influence. Id. at p. 1:22. Martin was also cited for misdemeanor Care:. ~ ss Driving 

For striking tine temporary barricade. U.-der re: Afunrcip)ol Appeof, p. ;:_2 2-23.   'i'his 

charge vvas dismissed. 

ST NDA TRD 03 REVIEW 

he Montana S aprerrie Court reviews a d istrict cou rt's denial 	a motion to 

suppress to determine if the findings of faci are clearly erroneous and its 

1,1terpretations of law are correct. Shire v . L ~9(ieg7raff; 201 1 MT 321, ~j 24, 363 Mont. 

12 , 267 ').3d 2S. 

SUMMARY OF'r-c.— a ARGUMENT 

Martin losefo requests this Cotrrt ans%:: ,cr whether ar, arres_ by ar out-of= 

jurisdiction peace officer -  acting Upon - ~ a JCLl -trized suspicio n is pernl_ss1hIC. ±' his 



case presents a question of law previously and intentionally left unanswered by this 

Cour . See CIjxlei~t~gffat T SS. This same private citizen detained Martin until on-

du _ , in jurisdiction ?police conducted an investigation resulting in probable cause frr 

V _ii! "s arrest o " Driving Under the Influence. Consequently, since N ar[in's arrest 

was illegal. , the Missoula City police officers' after-acquired evidence upon the 

illqal investigation must be suppressed. 

Statute permits an out-Of=jurisdiction peace officer to arrest if a private 

~ itiren would 1-:WC sufficient ground to make that saute arrest. Mona~a case law 

also pennits arrest by out-of-jurisdiction peace officers who develop probable 

c~ .ise IV,;:owing a welfare check. Neither fact pattern exists here. Instead, the out-

of=.11_irisdiction peace officer expressly disclaimed to Missoula law enforcement 

aispatch probable cause for any arrestable offense. Stated another way, the officer 

uemed personal knowledge of facts and circumstance sufficien` to warrant a 

reasonable person to believe that someone was committing or had committed an 

o`_ensc requiring immediate arrest. 

1' urther, the district court inappropriately substituted its judgment of probable 

cause for that of the detaining officer. expressed personal knowledge ofthe facts 

:Ind circumstances. The district coui -t's hindsight finding of probable cause fails to 

Adhere to the probable cause standard applicable to arrests by out-o jurisdiction 

peace officers. 
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The district court's misapprehension of the evidence also failed Io focus on th,: 

fac-s i:nown personally to Mr. l ~ iorentino when he arrested Martin, w>>ich is the oni-r 

basis for probable cause. Martin's illegal detention was then used to conduct an 

ll:,t a investigation resulting in his booking by on-duty peace officers. Since the 

district cou: -t Imputed evidence of impairment discovered rifler Mr. Florentino's 

ar-cst, a A contrary to Mr. "orentino's personal knowledge, probable catisc was 

never establisher: empowering Mr. Fiorent ino to make the original arrest. 

A RCUIV- NT 

1. The distr6ct court's interpretation of Mont. Code Ann. § 46-6-j02 is 

incorrect because out-of-jurisdiction peace officer Mr. Fiorentino lacked 

pro :able cause to arrest Martin or the on -jaiiable misdemeanor offense of  
Careless JDHO ng. 

Mar in's arrest did not fall within the exceptional circumstances nermi: 11ing a 

warran ~ iess arrest by an out- of jurisdiction peace officer limited to arrests pursuant +.o 

±he authority ol' § 46-6-502. The seminal case on the arrest authority possessed by 

out-of-jurisdiction peace officers is Stcite v. L~)degrgjj, 2011 MT 3 21. 363 'Mont. 

123, 267 l'. 3d 28. L'J de.graff recognized that out-of-jurisdiction peace of icers have 

-7e same authority to arrest as any other private citizen pursuant to § 46-6-502(1 ). 

/cl. at `i 145, 46. 
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Montana's private citizen an -est statute permits arrest when there .s probable 

cause to believe an offense has been committed and circumstances necessitate 

immediate arrest: 

Arrest by private person. A private person may an -cst anothe • when there is 
probable cause to believe that the person is committing or has committed an 
offense and the existing circumstances require the person's immediate arrest. 

he private person may use i casonabic force to detain the arrester person. 
46-6--5 02k  ; ). 

Floyd Updegraff was convicted of felony DUI after he was discovered by an 

<~ I1 -duty, out-of=jurisc_iction peace officer parked in a day-use only lot around ' .00 

1.111. Peace o fficer Fr<<ncine Janik approached the [defendant's vehicle to perform a 

welfare check on the Defendant. Once she roused the initially unresnonsive 

Fkft,ndant, she ohsen'ed numerous beer cans, noted the Defendant's eyes were 

otoodshot and his speech was slurry. and smelled a stroticy odor of alcohol emanating 

f -orn :`1e Defendant and his car. vncl grq f at *'I 1 n  -  1 	Officer Janik requested '[he 

%eiendant to step outside his vehicle ;  produce his driver's license, and s:.rbmit to 

standardized `i„ld sohr?ety tests, \vhich ht~ refLlsed. Id. at 	12, 3. Subsequently, 

3CCOnd on-duty, out-of ju; isdiction peace- officer, Deputy Michael Wharton, 

r-espon6,xc and attempted to process the DUI investigation, but the Defendant 

continued to refuse to cooperate. Deputy Wharton placed the Defendant in handcuffs 

and informed him that he was under arrest- . Id. at 1i .4. Since out-of-jurisdiction 

leace officers do not have less authorily to :irrast than a private citizen, an d Deputy 
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J_:nik approached the vehicle to perform a welfare check, an action any private 

citizen 1Ti43y perf'>rm, this Court determined t<<e arrest and subsequent investigation 

was proper. M. at !,1 57. 

According to LpdearCrjf; an out-of-jurisdiction peace officer's authority to 

arrest arises only: 

i t thz circumstances would give ~I private person suff cient grounds to 
make an arrest, i.e., if there is probable cause to believe that a person is 
comi-nitting or has committed an offcnse and the existing circumstances 
require t`-,e person's immediate an -est. M. at 52. 

L'j~dc~~,rruf f also reaffiri -ned that probable cause exists when facts and circumstances 

C suf -I ie.A to warrant a reasonable person to believe a crime is or has '_)een 

commi"ted. M. at 60 (citing State v. Williamson, 1 998 M ; 199, ~ 12, 290 Mont. 

3? 1, 965 P.2d 231, overruled on other grounds). 'l bus, § 46-6-502(1) identi#ics the 

two elements for arrest as.,  the existence of probable cause and the existence of 

circumstances that require immediate arrest. Circumstances which would require a 

person's Immediate arrest are based upon public safety, not for criminal investigative 

purposes. Lpdegraf j at 41 33. 

Martin's case differs significantly from Updegraff because as conceded by the 

i-v, Mr. F1orentino was not engaged in a welfare check of Martin. City-'s District 

('0za - 1 Brief, at 	2. instead, the Citv asserts Mr. Fiorentino's motivation to arrest 

Martin was because Martin "exposed pedestrians and vendor booths to the threat of 

njur y and darrrLge from 1 Martin's] actions." C'ite's District Court Brlef; at p. 2. 



f :;s statement __S ', ile classic basis for authorizing a detention based on particularized 

suspicion. § 46-5-401(1). Mr. Fiorentino was therefore not acting under the 

comrl1unity caretaker doctrine approved in L' )uIegrq 

Martin's case also differs from '~pdE~gr~ffbecause Mr. Fiorentino never 

art. cu  ated to '  ,.v enforcement dispatch or the on-duty police officers upon their 

arrive; any evidence, knowledge or cause of Martin's breach of the ve±low tape or 

bumping into ine barrier as probable cause of an offense. The record is devoid of 

commor facts relied on by officers arresting persons for impaired driving such 

..ioodshot eyes, slurred speech. the presence of beer cans, the odor of an alcoholic 

beverage, .)r other -  indicia teat established probable cause for an arrestable offense. 

A. M . Fiorentino ' s arrest should be suppressed because o ~.:t-of- 

jurisdiction peace officers should not have authority to ar= -est 

defendants for non-jzAable offenses. 

'Hw-; Court has recognized the hybrid characterization of an off-duty 01 -  out-of-

jurisdiction peace officer. LJxlegrujj ' at ~ 5(). On the one hand, out-of-jurisdiction 

peace of cers are not permitted to make arrests or perform criminal investigations 

Nvhich are expressly limited to only on-duty, in jurisdiction peace officers. Id. at Il 

45. On the other hand, an out-of-jurisdiction peace officer is always a peace officer, 

even when ort' duty OF out -of-jurisdiction. N. at ~
, 

49. This Court has c.haracterizcd 

an otIt - of-jurisdiction peace officer as nevc-r ceasing to "he" a peace officer, yet 

sometimes must cease "aci - ng" like ore. h.". 
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() ' course, an out-oi='!urisdiction peace officer does not have less authority to 

amst than a private citizen. Id. at" 50. But neither does an out-of-jorisdiction peace 

«ricer have more authority than a, private citizen. Id. at `111I 50-52, Upclegn-f •  

demands out-of - jurisdiction peace cheers meet the two-fold arrest standard 

apolicable to any private person, i.c~ . probab c cause and circumstances that require 

immediate arrest. if the standard) is moi, th ,,~ officer may then follow procedures 

aikm--edt by Mace 	to pvoccss all arres(, including further Mvestigation. ki. at 

Tj~ 50, 52. i-lere, `'sere was no probable cause, only suspicion. Order re: MunicTal 

1.)I'val at P. 5.8- 8. 

tinder Montana ' s Constitution , peace officers are not allowed to arrest citizens 

for non- mlable offens.:s, unless the circurnstances justil} ,  immediate arrest. Stale v. 

13cluer;  2l)('s i M"1 248 , 33, 307 Mori. ; 05, 36 P . 3d 89'. The mere fart of careless 

dri\1ing vvilhout in(luv does not j ustify an arrest. See &I. ` 33. As argued below, 

Montar,am, are afforded great -r protecti07 under Montana's Constitution than under 

the i ederal Constitution because Of the enun"lerated right of privacy and strengthened 

i_,ht to . c tree from unreasonablc searches or sei/.tlres absent probable cause. thus 

~ ustiryTg a more str.1 Z15 	standard Ior arrest based upon traffic stops. See la'., M 
 

T. 

Onst. ills.  

As a trained peace officer , Mr. F iorentino knows Careless Driving is a non-

jtri,ab e offense. Mont. Code Arm. ~R 61-8-302 cf: ` 61-8-711. He is also charged 
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wli knowing that on-duty officers do not have authority to arrest individuals for 

non jailable otlenses. 13uZrer at 11 33. Certain+y, private citizens do not have authority 

under 5  45-6-501(1 ) to arrest another citizen- -much less threatening to do so using 

deadly "01'C&—  t'01 -  running a red light, speeding, failure to signal a left turn, or any 

other emamerah ie traffic offenses, yet this is the precise issue before th is Court. 

Even an on-duty, in-jurisdiction peace officer could not have arrested Martin 

for ;Here Warless Driving, although admittedly, an on-duty officer would have reason 

a_,d authority to conduct an investigation legitimately based on particularized 

suspicion. No similar power -  to investigate exists under § 45-6-502. Lpdegrgfft'at 

33. lie :t. er a private citizen nor an out-of=_jurisdictiOil peace officer however well 

Ira ned, can worst upon particularized suspicion in order to conduct an investigation. 

`gee (~ j~de,rc l f at 'll 

 

45 . 

In contrast, an on-duty, in jurisdiction may detain on particularized suspicion 

:z orde_ to conduct an investigation. § 46-5-='+) l ( l ). But here Mr. Fio rent ino was 

,ei.her on-duty nor in jurisdiction. Consequently, Mr. Fiorentino ackec authority to 

investigate the cause of Martin's "careless" driving in the absence of Mr. Fiorentino's 

cobo 	 or  a welfare check, which even the City acknowledges was not 

!ViI . iorentino'S motive. C'ity',s Dis[ricct Court ,Response Brief, at p. 2. Martin's 

arrest was herefore illegal, unless arrest for particularized suspicion is the new 

1~.Iarrdard i- - Montana. 
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facts here parall'ei the d iSCL1SSion of "particularized suspicion" found in 

State v. Grahcnn, 2007 MT 358, 4.1  25, 340 Mont. 366, 175 Y.3d 885. According to 

Graham, L11e o11-duty peace officer noticed apparent sexual behaviorin a vehicle 

stepped o- he side of a county roar:. As the officer approached in order to 

`discourage" tl.c behavior, she noticed a beer near the driver's door and upon 

~.~ ucstioning Cletermined that Graham showed signs ot'aicohol impairment. The 

ire. ham Court specifically recognized that erratic driving behavior as tfle type of 

behavior that gives rise to "particularized suspicion" as distinct from probable 

cause. Icy. at !; 16. As in Graham, Martin's driving merely gave rise ;:> a 

!a t1CLi1 ~lrilE'Cl suspicion and nothing more. See Order re: !lllunicipal ,-Appeal &-L p. 

W'-,le Mr. l✓ iorentino may have had a "particularized suspicion" of an 

1.rrestable offense dUC to Martin's driving behavior, he was not free '_o act like al; 

on-duty peace officer and detain Martin foi -  the purpose of conducting an 

:lv; stigation Upon his particularized suspicion. lu'pcleggff at ~ 49, Mr. Piorentino 

arrester; Martin for no other reason than Mr. T'iorentlno warted to conduct an 

>>vc ~ igat'or `_o see if Mal tin c ov1d oc• ari-ested for his impaired driving. See Of•cley -

?-e: A m ,?icipul ;1ppc aI at p. 5:8-18. As a niatter of 7  law Martin's arrest took place in 

Ae absence of'?robablo cause and N1:-. Rorentino possessed no authority to detail" 

IV1aru.:. Scc Gr-ahal,n, Lt~de~rraf~, .<erJ., ~~~. l o o ,.yi -lg the illega detention., police 



conducted an iilegal investigation t:,at resulted in the collecting the evidence used 

to e,large and convict 'Martin. 

' lnl ► ke the Doi -endant i-i 	Martin was not unresponsive or otherwise 

engaging in behavior '.hat generated in Mr. Fiorentino a concern for Martin's 

Instead Martin was coherent if even uncooperative, but then citizens are 

not duty-bound to be cooperative in an illegal el7ort to he detained. Mr. Fiorentino 

never observed beer cans strewn about the vehicle, perceived slurred s- Beech, noted 

'Mood sho'. eyes, smei led an odor of ar_ alcohol, or observed any other indicia of 

irrpaitlnetlt as out' ~ ned in Upcic,raff: After being threateued with deadly force, 

Martin, like any reasonable person, ceased his attempts to leave the scene. 

lnzportanlly, Mr. — orentino as a fully trained out-of-jurisdiction peace officer denied 

«> law- enforcement dispatch personal &-tlowledge of facts or circurnstances giving rise 

to probable cause fora jailable offense. Of course, the officer's knowledge is the 

"toggle switch" '.o probable. cause. See Huise v, State, Dej)t. of Justice, _dolor 

'Chicle : )n'., ' 998 MT 109, 961 P.M. 75, 289 Mont. 94; Jess v. State Dept. of 

, usiice, MVD, 255 Mont. 254, 261, 841 P.2d 1137, 1141 (1992) . 

As 	Court has commented, Mr. Fiorentino did not cease to "be" a tralneG 

peace officer when he observed Martin drive through the usual exit to Missoula's 

downtown barking garage, but lie  was constrained in his ability to "act' as a peace 

f f at 1. 149.  Understandably, Mr. 1 iorentino intuitive:y believes 
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Martin's behavior was suspicious, but the district court erred when : detennined 

Mr. fiorentino's intuition permittec hin: to act upon this belief by an -esting Martin. 

B. N/1. r. Fiorentino's - rest w__:ie acting as an out-of-jurisdiction 

peace officer should be suppressed because private ;citizens must 

not take the law into their own hands no matter their train : ► g. 

he pL.rpose of the private citizen's arrest statute is to grant authority to a t;on-

I)Caicc officer to t)rotect public safety. Updegrgf at 33. or over } QO years, 

Montana `- as expressly rejected vigilantism. Kroe er v. Passmore, 36 Mont 501, 

5I 9; P. 805, 807 (1908); rj:State v. Lemmon, 214 Mont. 121, 128. 692 P.2d 455, 

,; 59 (! 98 ) (V i gi I ante days are over in Montana)- The statute does not allow people 

U take the law into their own rands. (ij)degraff at ~
! 
33. Although an out-oI-

;c ~ °indiction peace officer may perform criminal investigations once a isgitirnate 

:zr; est has been nna. pursuant to t~pd~h>raff; i ie private citizen arrest statute does not 

allow-  the oIt -of=jurisdiction peace officer to conduct forensic tests or searches to 

o;'ierwise process the arrestee. Id. at 11 52, see also 33. In other words, `aecause 

ouL-ol=-  orisdiction peace officers are constrained to the an -est standard set forth in 

46 -6- 50 , before they make an arrest, probable cause must exist and may then be 

i01 110wec. b y crim trial investigative procedures. These out-01=_1urisdiction peace 

oi!lcers possessing particularized suspicion must act like any other private ci'izen in 

'-ie same circumstances and reach for their cot] phones--not their guns. 
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Vi- . F iorentino merely possessed the same power as any other citizen lacking 

probable cause but wishing to intervene in observed erratic driving: the power to 

report Martir_ W. 911. Insteac; of threatening to pull his cell phone like any other 

reasonable} private citizen, he chose to threaten to pull his weapon- hreateningto 

pull one's weapon is no longer a power vested in the private citizen and under -  these 

cit,cumstances was i 1lcgal. See State v We' ier:hoffc~i - , 286 Mont 341, 3 ,`7, 950 P ?d 

i 

 

3 8 3 . 386 (1 1)9 -/7 ), ~ 46 - 6- 50) (1 )- 

Iollow the lave; Mr. Floremino took- tti.e law into !,is own hands by 

Stopping Martin., arresting Martin,  and then having an investigation conductec, 

concerning Martin's erratic driving. An out-of-jurisdiction peace of icer may only 

conduct crimina, investigations after an arrest founded upon probable cause, or at 

;east af ter a proper welfare check. i✓pdegrafl at S 52) - if Mr. Fiorentino's efforts to 

"dLta - - ,marlin because he drove through veiio" ,  tape and Dumped into a barricade 's 

; 

 

Asti;, ,--d. then any private citizen has the power to rnalce arrests #or non jailable such 

as "suspicious" criminal offenses like running a red light, speeding, _ailure to signal a 

IUt7l, or 	minor drivinc; offenses That can he used to justify a suspicion of' 

I nrpairment. 

noted that or)t -of-jurisdiction peace officers do noT have less 

authority than private citizen, rut equally clear is out-oi=jurisdiction peace officers 

have 'ess authority than on-duiv, i r-kuriso, crvr: p ,  ,tc:o officers- W. at- 11 19. 



PUI _ic policy is not served if out-c=jurisdiction peace officers or even private 

citizens become a "secret police" and are al lowed to circumvent Baiter by detaining 

private citizens facing non-jailable criminal offenses. Here there was a street festival 

_hat the district court relied as "evidence" of'Probable cause. Order re: !liunlcipal 

IEIr>r'crl 1-.5:8 -  _ . I1- true, then the standard for probable cause becomes lowered for 

every community celebration, fiootbail game, or community picnic. .
~,

:ie 

constitutionaj prohibaions against unreasonable searches become viriva .y 

ie.a .ingress `or those of us w l.o celebrate in our community. Our society must not 

necome subject to any "gun-toting" private security guard vested with the police 

Do t% el-  of detention for "apparent" impaired behavior who might be "sitting In wait" 

oulside festivals or taverns. 

The simpi:: solution in this case is to validate Martin's privacy by suppressing 

the evidence gather from Mr. Florentino's illegal, private citizen's arrest. 

11. " `he district court's fin dinIZ of L-2t is clearly erroneous because probable  
cause 'ha Martin was Driving Linder the Influence did not arise --o it after  

iorentino effected the arrest. 

A three-part test exists to detennine whether a district court's :endings of tact 

-Ire clearly erroneous. First, findings are clearly erroneous if'not supported by 

, . stantiai credible evidence ;second, a court's findings  are clearly erroneous if the 

COLrrt has i — isapprehended the effect of the evidence, or third, a court's tindings are 

clearly erro -.eous if review (,'record leaves reviewing court wit'. definite and firm 
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Conviction hat a mistake has been committee. Bauer at ¶ l2. Under u,e Order, the 

district court erred under all three tests. 

S6stantiai credible evidence does not exist because the district court never 

60L.1 A evidence of probable cause first because the only positive factual finding by 

d striC .Ouft was the presence of Mr. Fiorentino's "suspicion" of irnpairment. 

Order re: Afunicij:al Appeal at p. 5:8-18. Mere suspicion is never "substantial" 

\vhich und.-rsce-es the distinction between probable cause and particularized 

suspicion. Order re: :Municipal Appeal at p. 5:8-18. The district coy l't 

;misapprehended the effect of the evidence because even if there were any exigent 

CII'CLirmstances, he finding adds nothing to the central factual issue of probable 

case. Particularized suspicion never substitutes for probable cause no matter the 

"exigency" of the circumstances. Equally cicar is the firm conviction that a mistake 

has occurred when Montana shifts Aclkentrenched policy controiiinL warrantless 

arrests on something less than probable cause. State v. Uitton, 2009 MT 57, 11: 2), 

349 Mont. 306, 203 ?.3d 806. 

A. `Idle district court erronen _ sly misapprehended t-le evidence 
heca :sc the facts and circumstances personally known to Mr. 
F iorentF no prior to the ar --est were insufficient to warrant a 

reasonable ;person to believe Mar --tin was Driving -~L, n" er the 

lE-1:fluence. 

16 



district court Orcler re:: funicipal Appeal that Mr. Floren_ino 

•erogniled probable cause existed to believe Martin was "impaired" Oased on: 

Mat-Lin) was driving unsafely because he was irpaired in some 
significant way, particularly in light of the fact that alcohol was readily 
ava ?able to patrons during the festival Fiorentino clearly observed behavior 
that caused him to suspect LMartinl was an impaired driver, and attempted 
to keep :::e vehicle and [Marnp.j contained until Missoula police officers 
arrived at the scene minutes'ater to condact an investigation as to the cause 
Of [imartin's] unsafe erratic driving. (f;mphasis added). Order re: 
NItinicrjmi Aol .)eW at p. `:8-19;. 

It is precisely the power to ac upon t ~ articularized suspicion which is denieu 

private citizens whether or not ottt-of=jurisdiction peace officers. Uj~degraff at'' 

>?. The district court erred when finding Mr. riorenimo justified in making the 

_arrest 1,1-11en lie merely "suspect[ed]" Martin was impaired. 

Hie district court found as ? matter of fact and after all the testimony and 

cvidenCe Mt- . F'orentino was left mwr; ,  sv3 )icion that Nlamn was impaired. 

d. Merc suspicion, no matter th e surrounding circumstances, Tails to rise to the 

'evC11 o[ prohabie cause and therefore Marun's arrest was illegal. 

B. The district court misapp.-chended the effect of the evidence 

by confusing circumstances requiring immediate arrees` as add-:10 toLn 

the facts of probable cause within the personal knowledge of Mr. 

Fiorentiro that an arrestable crime had been committed. 

Tf c district cour't misapprehmcled the effect of the evidence when it asserts 

T7ro1"able cause IOr impairment existed 'because Martin ;alas "driving unsafely" 

oefore Mr. 1"orent-no even approached tli car. The district  court entered 
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e?,,rafleo -,is findings touching on its analysis of probable cause: 1) the ready 

avai,abdity of alcohol and, 2) the attempt to contain the vehicle. Order re: 

f4e11-116-ipal APT)eal at p. 5:8-18. The Court's finding of"read[yj availability" of 

alcohol implies that anytime alcohol is ava"able and "unsafe driving" will yield 

probable cause: empowering each of us as private ci,iien to arrest one another using 

Vic threat oFdeadly force. 1 i)is conclusion borders on the extreme because our 

society is fraught with both alcohol and unsafe moving violations. Access to 

alcohol in Montana is ubiquitous in every community of the state and a common 

Component of community celebration or community picnic. T  hese facts are not 

"...sufficient to warrant a reasonable person to believe that someone is committing 

er ,ias committed an offense." State v. Oitton, 2009 MT 57, 112:, 349 Mont. 306, 

203 P. 3d 806. 

"Clearly observed" behavior does not increase the indicia of sus--,icion, but 

merely restates that Mr. Florentino concluded that Marlin was driving unsafely by 

j ->rcaching :lic tape and humping into the barrier, a fact pattern that was no more 

than ca cress driving, certainly not reckless driving or vehicular assault. 

I "MaJiv ;  the district court rioted that Mr. Florentino "attempted to contain" 

Ike vehicle. ]"his finding begs the question because the issue of "detention" or 

"contall?bent" is nothing more that code language for "arrest." Moreover, Martin 

-c5pec , .f'UHy submits that Our society has not deteriorated to the point that we as 
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;;1?1Lens, .1nust abide by one another's commands merely because such commands 

are : ssued. 

Taken together, these "facts" do not give ) -Ise to probable cause. At best, 

_.,cse extraneous facts identify the `circumstances" :hat might justify an immediate 

arrest provided probable cause exits. § 46 - 5 - 501(1). The only subst`:rtive =act in 

the reco~' was M. -. Fiorentino's observation of Martin's driving that gave rise to 

'_i5 suspicion ofimpairment. Bauer, Gr~ahanr, and Updegruff, supra, ail point to 

the limitations (,' arrest for the mere particularized suspicion of traf, - c violations. 

In addition, the record belies any circumstance requiring immediate arrest 

.accause from  the beginning Martin was charged with a non-jailable offense —  

Careless Drivi~g. He was not charged with a high misdemeanor based upon Mr. 

5 orenti ~ c, 's observations, but instead upon the criminal investigation Conducted by 

n -jurisd ct]on ;)eace officers. Moreover, Mr. Fiorentino, a fully trained police 

Officer, never related facts or circumstances that suggest, much less prove, a 

eric ~ s tra: fic event or even impairment in driving — because 11C coul:not. No 

charge was iileu ii)r reckless dr ivin.?. excessive speed, or vehicular assault. Martin 

r;crely breached a bai -rie.r tape and bL nped 'nto a barrier. 'The evioetit purpose of,  

Mr. Fiorcr?tino's arrest of Martin was his ins6ncxual desire to conduct an 

r~ vestigatiorl, _yet as an out - OF-jurisdiction peace officer ;fir. Fiorentino never 

possessed the authority to act upon t.;.' nsti. ;i. Updegr ~affc1. Gr°ahun~ , supra. 
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Many causes other than impairment can be attributed to a person crossing 

tc,-riporary caution tape or bumping into temporarily erected barricades which 

surround the normal exit from Missoula's downtown parking garage. Perhaps the 

barrier col d not be sccn through no fault of driver. Perhaps the vehicle's gears 

S; i;,',ec. , ~'erhaps the cot.duct was were carelessness which was discovered on 

b-irnping the carrier. Impairment hue to airy cause, march less a crimi nal cause, is 

not estab' -.she ,0 by these facts, which once again underscore the need for 

investigation ---- a Power excwsively vested in cm-duty peace officers. If careless 

drip, °n~ rises to the level of ;probable cause, then giver, the "availability'' ofalcohol, 

so cio al. moving traffic violations and our citizenry should be encouraged to arrest 

wic another by thrcatening deadly force for any mewing violation. 

~'. '- he record leaves a farm -c;oviction that a mistake has 

occurred because the facts and circumstances of probable cause 

found by the district court were not personally known to Mr. 

Y'iorentitro. 

F Fully, _lie district court mistakenly ignored Mr. Florentino'4 personal 

k iowledgu in its pursuit of probable cause bCCaLFSC the record shows that Mr. 

Florentine; could not tell identify the cause oCMartin's "unsafe driving." As the 

district court concedes, Mr. Fiorentino's knowledge was limited to mere suspicion. 

Or~.lcf -  re !Ulunicipol Al)peal at p. 5tH-18. be  district court buttresses the absenc,; 

ofprobah'e cause by relying unrelated facts that are pertinent to an immediate 
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arrest, tine ;;ecoj ,d clerrient ofthe statute. Icl. At best, the relevance of_these facts 

identifies circumstances that require immediate arrest but not probable cause as 

mandated by fire statute. § 46-6-501(1). 

No inferential (acts can be imputed to Mr. l= iorentino when he explained to 

aw eniorccrnent dispatch the facts and circumstances personally known to him and 

while on scene expressed ignorance about Martin's impairment and its cause. 

Appendix 2: ourtin 's District C oars Reply Bricf . Exhibit A (91 1 call Cci? min 0:54). 

irobable cause is grounded _n the observer's personal observations and not 

Speculation. See Ditlon, supra, ~ ?':. 

The Co" .- 's finding about Martin's i:rnpairment simply is unsttpported by 

ar'y facts "crsf -~nally known io Mr. F lorentino. All F iorentino knew %-~ as t eat Mar - in 

breached the yellow gape barrier and burnped into the ban•ier. The ; istrict court 

cannot substit_,te its _judgment of facts and circumstances for the expressed 

' ~ nowlcdge of the ari-esting officer otherwise the Court fails to maintain its 

cA ctivity and ))comes an advocate. 

At the core of the district court's analysis is that Martin was arrested for 

suspicion ec impaired driving. Order re: Municipal Appeal at p. 5:8 - i8. Montana 

has not yet lowered the standard for warrantless arrests to particularized suspicion 

by armed private citizens, no matter ho\v wveli trained. Montana citizens are not 
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police o ` icers empowerec to arrest willy-nilly on suspicion. The district court's 

order must he reversed. 

CONCLUSION 

Ic L jxlegraff 'Coul-t left unanswered whether an investigation by an out-of-

jurisdiction peace officer founded upon particularized suspicion is a proper exercise 

f ar o_-of-jurisdiction ;peace oAicci's arrest authority under § 46-6-502{ 1). Grahai-n 

':Milts oil-duty peace officers from arrc,,Aing for mere particularizes' sus ~ icion, 

suggesting that out-ol=jurisdiction peace officers are similarly so restrained. Bauer- 

n:i_s on-duq neace officers from ar: -est for non jaifable offenses, suggesting that 

out -ol= j urisdiction peace officers are sirnilarl_y so restrained. This Court should tare 

Martin's ;nvitation to synchronize Updegr'aff, Graham, and Baue;• limiting out-of-

~_Insc'iction peace officers' to act upon particularized suspicion ii ,  mak. -Ig an arrest 

for a non-jailable offense. 

~ .ontana's jurisprudence requires clar fict ~tion that out-of-juris_iction peace 

icers do not have authority under Montana's citizen arrest statute to nerfornz 

cnininal 'nvestigations based upon particularized suspicion. I_,ike a private citizen, 

1-he out-of-Jurisdiction peace officer must have probable cause to arrest. The record 

reflects that at worst, Martin was witnessed driving carelessly. Martin disregarded a 

;)rivate citizen's command to stop, a perfectly egitimate behavior. Martin 

leoltlnmtel`' refused to comply 	 iii prl ,/ate citizen until threatened 



w-it : violence. Montana has rejected vigilante behavior and the out-o. ,;arisdiction 

peace of{±cer. just like any other private citizen, must have probable cause before 

an esting another person for suspicious activity. The mere observation of "unsafe" 

driving amounting to nothing more than Careless Driving does not constitute the 

level ea - evidence necessary fOr private citizens and out-of-jurisdiction peace officers 

,,o arrest. A 1Tlere rnovino violation does not constitute probabl e C3US~ sufficient to 

x ar aW arrest: it constltute.S mere p3rtteula- ze suspicion. On-duly peace officers 

-na; have reason to stop and Investigate, but out-of-jurisdiction peace officers do -iot. 

A!',,mat:1.!ely.. the district court misapprehended evidence wher: it imputed 

provable _ause in in the absence of more than erratic driving, particu.arly when Mr. 

}` ior-errti no ex!?ressl v d isavowed knowing if Martin was intoxicated. In doing so, the 

district coutl became an advocate and 'ailed to apply the law of the State oi' Montana. 

Martin was illegally ai -r•ested by Mr. Fiorentino and Martin's Motion {.0 Suppress 

shouid be ^ranted, 

Since to arrest was not based on probable cause, the after-acquired evidence 

of.probable cause was obtained illegaily and must be suppressed. 

J 

`)ATED his 	____ day of November, 20 13. 

JaL~eS P. O' Brien 
iAttoinev for the Defenc ant anc,' 
Appellant 
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